
 
 
June 30, 2017 
 
 
Mr. Andy Churchill, Chair 
Charter Commission 
Town of Amherst 
4 Boltwood Avenue 
Amherst, MA  01002 
 
 Re: Proposed Town Charter for Town of Amherst 
 
Dear Members: 
 
 The Massachusetts Municipal Management Association (the “Association”) 

welcomes the Charter Commission’s proposal to establish a Town Manager/Town 

Council Charter.  In today’s very complex society, Municipal Government must deliver 

its services in a sophisticated and professional manner. We commend the Town of 

Amherst for reviewing its charter as it has periodically in the past. Amherst has one of the 

oldest and most important charters in the Commonwealth. The Town is a leader in 

advancing professional management practices and a true beacon for municipal 

management, especially in Western Massachusetts. 

We are writing because the Association believes that professional management 

through a Town Manager is the best mechanism to provide for such services. In 

Massachusetts the success of the communities, such as Cambridge and Worcester, which 

have long-standing Council/Manager charters, are examples of the effective delivery of 

municipal services. We commend you for recognizing the importance of competent, 



professional management in the day-to-day operations of the Town guided by the policy 

direction of an elected Council. 

 

With that in mind the Association wishes to offer its comments on the 6-20-17 

draft version of the proposed Amherst Charter, as follows: 

 

1. Preamble.  No comment. 

2. Article 1: Incorporation, Powers, Etc.   

(a) Section 1-3: Division of Powers.  This Section should provide that 

the executive powers, besides administrative powers, of Town government be 

vested in the Town Manager.  We suggest that Section 1-3 read as follows: 

All legislative powers of the town shall be vested in and shall be 

exercised by a Town Council hereafter established by this Charter.  

All executive and administrative powers of the Town shall be 

vested in the Town Manager, who shall be the head of the 

executive branch of the government. 

(b) Section 1-6: Intergovernmental Relations.  We suggest that the 

word “specific” be added after the word “express” in the first sentence to make 

clear that only a direct conflict would limit the powers of the Charter under the 

Home Rule Amendment.   

(c) Section 1-7: Definitions.   



(i) Definition of Full Council.  We wish to note it is unusual to 

have a Town Council consisting of thirteen seats.  That is on the high side 

for membership and can create challenges to communication. We 

recognize, however, that you have discussed this configuration and have 

concluded that it is in the best interest of the Town. 

(ii) Definition of Town.  As you know, under State law the 

Town of Amherst would be considered a city. However, as other 

communities have done, you will continue to refer to Amherst as a Town. 

(iii) The Charter should add a definition of the Chief Executive 

Officer meaning the Town Manager.   

3. Article 2: Legislative Branch   

(a) Section 2-2: State of the Town.  The language expressed here 

could create a conflict between the Town Council President and the Town 

Manager in the “State of Town speeches.”  We suggest that this Section be further 

defined to provide that the Town Council President would speak about the general 

policies affecting the Town, and the Town Manager would speak about the 

administration of the Town.   

(b) Section 2-3: Prohibitions.  In Subsection (b), the language relative 

to interference with the Administration needs to be strengthened.  We invite the 

Charter Commission to review the language in Section 107 of Chapter 43 of the 

Massachusetts General Laws, which I have attached here as Exhibit A.  This is 



important as the Town Manager is appointed by the Town Council, and there 

needs to be a boundary to avoid legislative interference with the exercise of the 

executive and administrative powers of government.  

(c) Section 2-5: General Powers.  To avoid conflict on the description 

of powers of the Town Council, the word “powers” should be modified by the 

word “legislative” in the first line.  The executive and administrative powers of 

the Town are not vested in the Town Council, but directly in the Town Manager 

(d) Section 2-6: Exercise of Powers.  In Subsection (iv) it should be 

specified clearly that the Town Council can meet in executive session in 

accordance with the requirements of Chapter 30A, Section 21(a) to avoid any 

ambiguity on such right to do so.   

(e) Section 2-8: Access to Information.   

(i) Subsection (a) In General.  Regarding investigations, there 

should be notice to the Town Manager of the Council’s intent to conduct 

an investigation of the departments and agencies of the Town, as the Town 

Manager is the head of the Executive Branch.  

(ii) Subsection (b) Information Requests.  The Charter 

establishes two branches of government.  The Town Council, except for 

purposes of investigations, should not be requiring Town employees to 

appear before the Town Council, without the approval of the Town 

Manager.  The representative of the Executive Branch is the Town 



Manager and not individual Department Heads or Agencies.  This 

provision in its present form could create conflict within the 

Administration, as it would raise the question as to the accountability of a 

Town Department or Agency Head to the Town Manager.  Also, Town 

employees should not be speaking about their Departments; that is the role 

of the Department Head.   

(f) Section 2-9: Appointments of the Town Council.   

(i) Subsection (a) Clerk of the Council.  The duties of the 

Clerk of the Town Council should specifically reference the Open Meeting 

Law (Chapter 30A, Section 21(a) et. seq. of the Massachusetts General 

Laws), which spells out in detail the requirements of the Open Meeting 

Law for legislative bodies.   

(ii) Subsection (b).  It should be clear in the Charter that the 

Town Council can only appoint legislative employees and not executive 

and administrative employees, and therefore, we suggest that the word 

“legislative” modify the word “staff” in this Subsection.   

(g) Section 2-11:  Town Council Confirmation of Certain 

Appointments.  This Section requires the Town Manager to have Department and 

Agency Heads be subject to confirmation by the Town Council.  This provision 

weakens the position of Town Manager.  Since the Town Manager is appointed 

by the Town Council, he/she may be severely hampered in his/her ability to form 

an Administration by making his/her Department Heads subject to confirmation 



by the Town Council.  It is not recommended for Town Managers in a 

council/manager form of government to have their administrative and executive 

appointments subject to confirmation by the legislative body.  This provision will 

very significantly weaken the ability of the Town Manager to function as the 

Head of the Executive Branch.   

4. Article 3:  Executive Branch  

(a) Section 3-2: Administrative Powers and Duties.  The title should 

be modified to add the word “Executive” and read “Executive and Administrative 

Powers and Duties” to reflect the fact that the Town Manager is the Chief 

Executive Officer of the Town.   

(i) Subsection n.  Regarding collective bargaining this 

subsection provides that the Town Council not only will appropriate the 

funds for labor contracts but also will approve them.  It is not customary 

with the Town Manager as the Chief Executive Officer to have the 

contract language approved by the legislative body.  The statute does not 

require that and under the Collective Bargaining statute, Chapter 150E, 

Town Council’s sole role is appropriating the funds and not approving the 

language of the contract.  We recommend that this Subsection be clarified.   

In addition, we recommend adding the following to the 

listing of the Town Manager’s powers:  Town’s Collective Bargaining 

Representative under c. 150E of the Massachusetts General Laws, 



Insurance Authority under c. 32B of the Massachusetts General Laws, 

and Chief Conservator of the peace.   

(ii) Subsection u.  In this Subsection the Town Manager should 

be the representative of the Administration, and the Charter should 

supersede any bylaw, agreement, or the general laws.  This limitation 

should be struck from Subsection u.   

(b) Section 3-3: Powers of Appointment.   

(i) Subsection (a) Town Staff.  As noted above, we suggest the 

Charter Commission reconsider having the Town Manager’s Department 

and Agency Heads be subject to confirmation by the Town Council.   

(ii) Subsection (b) Temporary Appointments.  This Subsection 

requires the approval of Town Council for temporary appointments for 

more than 150 days, and should be stricken.  This Subsection infringes on 

the powers of the Town Manager as the Appointing Authority.   

(iii) Subsection (c) Boards, Committees, and Agencies.  While 

it is not unusual for Board and Commission appointments to be ratified by 

the Town Council, the language in this Subsection also covers Agencies.  

This use of the term “Agency” will conflict in the provision in 

Subsection (a), which has employees appointed by the Town Manager 

without confirmation.  This Subsection is inconsistent with Subsection (a).   



(c) Section 3-4:  Powers of Suspension, Removal.  This Section needs 

to be expanded to include employees and to make them also subject to discipline 

and removal, like Department Heads.   

(d) Section 3-6: Vacancy in Office.  Traditionally, when the Office of 

Town Manager becomes vacant, and the Town Council appoints a person to fill 

that vacancy temporarily; the term used is “Interim Town Manager” not “Acting 

Town Manager.”  The term Acting Town Manager usually is used when the Town 

Manager is still in office but is unable to discharge the duties of the Office, and 

therefore there is a person designated as Acting Town Manager.   

(e) Section 3-7:  Temporary Absence.  The restriction on the Town 

Manager that he can only appoint an Acting Town Manager for a 14 day period is 

too short.  It should be 30 days before the Town Council may act to challenge the 

Acting Town Manager.   

(f) Section 3-8:  Powers and Duties of Acting or Temporary Town 

Manager.  If the Office is vacant the Interim Town Manager should have the full 

power of the Office to carry out the functions of the Executive Branch or the 

Executive Branch will be significantly restricted in its activities.   

(g) Section 3-10:  Annual Review of the Town Manager.  This Section 

may conflict with the Open Meeting Law and should be further reviewed.  Town 

Council evaluations may no longer generally be exempt from the provisions of 

Chapter 30A disclosure requirements. 



5. Article 4:  Other Elected Offices 

(a) Section 4-2:  School Committee.   

(i) Subsection (b).  The Officers of the School Committee are 

described as being president and vice president.  This is not the standard 

terminology with School Committees.  The head of the School Committee 

is usually designated as Chair or Chairman and similarly the Vice Chair or 

Vice Chairman.  To be consistent with the law, the Commission should 

consider using those titles.  Also, it would avoid confusion in municipal 

government, where we have titles of president and vice president of the 

Town Council.   

(ii) Subsection (c) Powers and Duties.   

(aa) In Subsection (i), there is a reference to 

“ordinance,” which is not the terminology used for local 

laws in this Charter.  The reference should be “by-law.” 

(bb) In Subsection (ii), the powers of the Superintendent 

are broader that just being in charge of the day to day 

administration of the school system.  Under the Education 

Reform Act, the Superintendent is the Chief Executive 

Officer of the School District.   

(cc) Subsection (iv) refers to the School Committee as 

the body to uphold and oversee the administration of the 



annual operating budget of the School Department.  This is 

inconsistent with the role of the School Committee, which 

is a primarily legislative body which determines the general 

policies of the District and appropriates within the budget 

the funds for the District.  This sentence refers to what a 

Superintendent does and not what a School Committee 

does.   

(b) Section 4-3:  Library Board of Trustees.   

(i) Subsection (b) Officers.  As noted above, the Head and 

Vice Head are referred to as President and Vice President, and common 

nomenclature is Chair and Vice Chair.   

(ii) Subsection (c) Powers and Duties.  There is not recognition 

of having a Library Director to administer the Library.  Consideration 

should be given to providing that the Library Director would run the day 

to day affairs of the Library, as the Administrative Head of the Library and 

appointed by the Town Manager.   

6. Article 5:  Financial Policies and Procedures 

(a) Section 5-4.  Submission of Budget.  Subsection (c) discusses the 

proposed budgets adopted by the local School Committee, the Regional School 

Committee, and the Library Board of Trustees.  It is not clear from the Charter, 

the role of the Town Manager in connection with those budgets.  Under the 



Municipal Finance Act, Agency budgets due to the Town Manager are subject to 

the Town Manager’s review and determination.  For proper fiscal control, the 

Town Manager should have control over the budget amounts to be submitted to 

the Town Council for appropriation, and this issue should be clarified in the 

Charter. 

(b) Section 5-5.  Action in the Budget.  In Subsection (b), as noted 

previously, the Section provides that the Finance Subcommittee can require the 

attendance of Town officers and employees before it to provide information.  

Since we have two branches of government, this request should be through the 

Town Manager.  Unless it involves a matter of an investigation, Department 

Heads should be authorized by the Town Manager to speak, and employees 

should not be requested to provide information, except through the Town 

Manager. 

(c) Section 5-6.  Supplemental Budgets.  This provision does not 

provide for emergencies where supplemental funds may be needed immediately 

because of an emergency.  This Section should be amended accordingly. 

(d) Section 5-10.  Independent Audit.  This audit should not only be 

filed with the Town Council, but also should be filed with the Town Manager.   

7. Article 6:  Administrative Organization.  No comment. 

8. Article 7:  Elections.  No comment.1 

9. Article 8:  Relief Mechanisms.   

                                                 
1   We did not review this Article.   



(a) Section 8-1.  Open Meeting of the Residents.  This Section 

provides for Town Council to require the attendance of Town officials and 

employees at the “Open Meeting of Residents.”  This should be done through the 

Town Manager, as the Chief Executive Officer, in order maintain proper 

procedures and chain of command. 

(b) Section 8-2.  Free Petition.  In Subsection (b), there is a mandatory 

hearing on a petition by 50 voters.  The petition should relate to municipal affairs 

and should not be open to any topic which would require Town Council to hold a 

public hearing.  The President of the Town Council and the Chair of the School 

Committee and the Chair of the Library Board of Trustees should have the 

authority to not schedule a hearing where the item has no relation to municipal 

affairs or is not appropriate for a hearing. 

(c) Section 8-3.  Initiative Measures.   

(i) In Subsection (c), there is no mention of the Library Board 

of Trustees, although in the other Subsections of this Section the Library 

Board of Trustees is part of the process.  Is this an oversight?   

(ii) In Subsection (e), note that the rejection of an initiative 

petition by the Trustees is not subject to an election by the voters.  Also, it 

appears from Subsection (e) that a rejection by the School Committee or 

Library Board would not allow for an appeal to the voters. 



(d) Section 8-4. Veto Procedures.  Again, in this provision, it is 

unclear as to the status of the rejection by the Library Trustees.  See, for example, 

Subsection (e) regarding the form of the question.  Is this an oversight? 

10. Article 9:  General Provisions 

(a) Section 9-4. References to General Laws.  The word 

“Commonwealth” should be capitalized.   

(b) Section 9-7.  Periodic Review of Bylaws.  This review of bylaws is 

a legislative responsibility.  The Town Manager should not be the one to provide 

for the review.   

(c) Section 9-8.  Master Plan.   

(i) In Subsection (a), the reference to the Town Council’s 

actions should be a “vote,” not a “direction.”  The reference to the 

Manager is correct.   

(ii) In Subsection (f), the Master Plan supersedes the Town 

Bylaws.  As a matter of policy, that is not appropriate.  Moreover, it may 

not be legal.  This section should be further reviewed. 

(d) Section 9-9.  Rules and Regulations.  The determination of whether 

an emergency exists should be done by the Town Manager, as the Chief 

Executive Officer of the Town.   



(e) Section 9-11.  Uniform Procedures.  In Subsection (a), the 

reference to the President should be stricken and the term of Chair or Chairman 

should be inserted in order to avoid confusion as to whom this refers to.  

We appreciate the opportunity to provide you with our comments.  The 

Association appreciates that you are recommending the Manager/Council form of 

Government.   

Sincerely yours, 
 
 
Rocco Longo, President 
 

Julie Jacobson, Committee Chair 

 

Attachment:  Exhibit A 

 


